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Court of Appeals of the District of Columbia 


No. 4947. 

George W. Kenyon, Appellant, 

vs. 

Gardner M. Youngman. 


a Supreme Court of the District of Colombia. 

At Law. j 

. :] No. 76111. | 

George W. Kenyon, Plaintiff, 

vs. i 

Gardner M. Youngman, Defendant. 

United States of America, 

District of Columbia, ss: J 

Be it remembered, that in the Supreme Coqrt of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: ! 

1 Declaration. 

Filed November 26, 1928'. 

In the Supreme Court of the District of Columbia. 

At Law. J 

No. 76111. | 

George W. Kenyon, Plaintiff,! 

VS. f!' 

Gardner M. Youngman, Defendant. 

1. The plaintiff, George W. Kenyon, a citizen of the 
United States, and a resident of the State of New York, 
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2 GEORGE W. KENYON VS. GARDNER M. YOUNGMAN. 

sues Gardner M. Youngman, a resident of the city of Wash¬ 
ington, District of Columbia, named as defendant in this 
cause, for that, heretofore, to wit, on the 1st day of October, 
1925, the said defendant, Gardner M. Youngman, by the 
name of G. Mj Youngman, signed and executed a demand 
note and delivered the same to the plaintiff, George W. 
Kenyon, named as payee therein, for the full amount of 
$13,985.50, with interest from October 1, 1925; said note 
being payable on demand and a copy of said note is more 
particularly set forth in the bill of particulars attached 
hereto and made part hereof; that said note was given for 
a full and valuable consideration; that said note is still 
held by the plaintiff; that subsequently to its date and 
within the period of three years, the plaintiff made demand 
on the said defendant, Gardner M. Youngman, for payment, 
and the defendant, Gardner M. Youngman, promised and 
agreed to pay the same, but failed to make his promise 
good; that subsequently and on the 3d day of May, 1928, 
the plaintiff again made demand on the said defendant, 
Gardner M. Youngman, for payment, of said note, but said 
defendant refused and failed to pay the same with interest 
or any part thereof and the said amount of $13,985.50 
2 with interest from October 1, 1925, is now due and 
payable. 

* #1 # # # # * 

Wherefore the plaintiff claims from the defendant the 
sum of $13,935.50, with interest from October 1,1925 * * * 
besides the costs of this suit. 

GIBBS L. BAKER, 

EDWIN L. WILSON, 

Attorneys for Plaintiff. 

Particulars of Demand. 

* #1 * # * * * 

$13,985.50. 

Oct. 1st, 1925. 

On demand after date I promise to pay to the order of 
Geo. W. Kenyon Thirteen thousand nine hundred and 
eighty-five 50/100 dollars, value received, with interest. 

G. M. YOUNGMAN. 
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GBOBGE W. KENYON VS. GAEDNEB M. YOUNGMAN. 3 

| 

Affidavit. | 

• # • # # • ! * 

City of New Yobk, 

State of New York, $s: 


George W. Kenyon, being first duly sworn, bn oath, de¬ 
poses and says that he is the plaintiff named ;in the fore¬ 
going action brought by him against Gardner! M. Young- 
man, named as defendant therein, and that he has a good 
cause of action against the said Gardner M. | Youngman, 
for that, on the 1st day of October, 1925, the saiji defendant, 
Gardner M. Youngman, executed and delivered to 
3 affiant, his promissory note, payable ofi demand in 
the full sum of $13,985.50, with interest; that said 
note bears the genuine signature of said Gardner M. Young¬ 
man, by the name of G. M. Youngman, and y r as given to 
affiant by the said Youngman for a full and valuable con¬ 
sideration ; that subsequently and within the period of three 
years, affiant made demand upon said defendant Young¬ 
man for payment of said note and the said defendant, 
Youngman, agreed to pay the same, but failed to do so and 
on, to wit, the 3d day of May, 1928, affiant made another 
demand on the said defendant, Gardner M. Youngman, for 
payment of said note in full, but the same was refused and 
the said note now remains due and unpaid, in full, with 
interest, from the said 1st day of October, 1925; 

# # # * # * | ft 


And affiant claims of the defendant, Youngbaan, the f ull 
sum of said demand note in the amount of $13,985.50, with 
interest from October 1, 1925, * * * besides costs of 
this suit. 

GEORGE W. KENYON. 

i 

Subscribed and sworn to before me this 24th day of No¬ 
vember, 1928. 

[seal.] 

L. L. YEARSLEY, 

Notary Public. 

Kings County Clerk’s No. 11. 

Kings County Register’s No. 110. 

Commission expires March 30, 1930. 
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GEOEGE W. KENYON VS. GAKDNER M. YOUNGMAN. 


4 Demurrer to the First Count. 

Filed December 20, 1928. 
****### 

Comes now tbe defendant through his counsel and says 
that the first count of the declaration filed herein by the 
plaintiff is bad in substance. 

WM. B. WOLF, 
Attorney for Defendant. 

Matters of law to be argued in support of the foregoing 
demurrer: 

(1) It is apparent from its face that recovery under 
the first count of the Declaration is barred by the Statute 
of Limitations. 

(2) And for other defects and imperfections of substance 
appearing on the face of the record. 

Messrs. Baker & Wilson, 

Attorneys for Plaintiff: 

Gentlemen : 

Please take notice that the foregoing demurrer will be 
calendared for argument on Friday January 18-1929, at 
ten o’clock A. M., or as soon thereafter as counsel may be 
heard. 

WM. B. WOLF, 
Attorney for Defendant. 

Copy of above received this 20 day of December, 1928. 

EDWIN L. WILSON, 
Attorney for Plaintiff, 

5 Supreme Court of the District of Columbia. 

Monday, February 4", 1929. 

Session resumed pursuant to adjournment, Hon. Wen¬ 
dell P. Stafford, Justice, presiding. 

##*##*# 

Upon consideration of the demurrer filed herein to the 
first count of the declaration it is ordered that said 
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GEORGE W. KENTON VS. GARDNER M. YOUNGMAN. 

• ] 

demurrer be, and the same is hereby sustained. Whereupon 
the plaintiff by his attorney of record submits! to a volun¬ 
tary non-suit as to the second count of his declaration, and 
elects to stand on the first count; and thereupon judgment 
is ordered. 

W'herefore it is considered that plaintiff take nothing by 
this action, that defendant go hence without day, be for 
nothing held and recover of plaintiff his costs of defense to 
be taxed by the clerk and have execution thereof. 

From the foregoing judgment the plaintiff notes an 
appeal in open court to the Court of Appeals; whereupon 
the maximum of an undertaking for Costs is hereby fixed 
in the sum of One Hundred Dollars ($100.(^0/100), with 
leave to deposit the sum of Fifty Dollars i( $50.00/100), 
with the clerk in lieu thereof. j 

i 

i 

j 

Motion. 

Filed February 12,1929. 


Now comes the plaintiff, by his counsel, and moves the 
court to set aside the judgment entered herein on the 4th 
day of February, 1929, and grant a re-hearing on the demur¬ 
rer filed to the first count of the declaration on the ground 
that said demurrer should have been dismissed for the 
reason that it was not the proper procedure to raise 
6 the question of the bar of the claim,i but that said 
first count of the declaration should have been 
pleaded to and the bar of the statute of limitations raised 
in that way. 

GIBBS L. BAKER, 

EDWIN L. WILSON, 
Attorneys for Plaintiff. 


Opinion. 

Filed February 15,1929. 


This case has been heard on a demurrer to the declara¬ 
tion. The declaration seeks to recover upon a promisory 



6 


GEORGE W. KENYON VS. GARDNER M. YOTJNGMAN. 

note payable to the order of plaintiff “on demand after 
date.” The action was begun more than three years after 
the day following the date of the note. There is an aver¬ 
ment that an actual demand was made for the payment of 
the note during the three year period without stating when 
such demand was made, and there are other averments of 
demands made on other occasions, the dates of which are 
given. The demurrant’s contention is that the statute of 
limitations began to run as soon as an action might have 
been brought upon the note and if this is so the note is 
outlawed. The plaintiff’s contention is that the plaintiff 
had the whole of the three year period within which to 
make a demand and that the statute did not begin to run 
until the three years had elapsed. He also contends, if this 
be not so, that the statute did not begin to run until a rea¬ 
sonable time had elapsed for the making of the demand. 
He cites Lee v. Cassin, 2 Cranch C. C. 112, in which it is 
stated that the court “was of opinion that on a note pay¬ 
able on demand the cause of action does not accrue so as 
to make the statute of limitations begin to run untii a 
demand be made.” That question however was not 
7 in the case as an examination will show. What the 
court decided was, the action was not barred under 
the law of Massachusetts where the contract was made and 
where the parties lived at that time, by reason of the sub¬ 
sequent absence of the defendant from the State of Massa¬ 
chusetts and that it was not barred under the Statute of 
Limitations of Maryland because the defendant was never 
in the State of Maryland. He also cites Thrall v. Mead, 
40 Yt. 540, which was upon a note that had not been sued 
upon for over 20 years so that the common law presumption 
of payment had arisen. The language used by the court 
in its opinion with reference to the time when the statute 
of limitations would begin to run was entirely obiter and 
is directly in conflict with the decisions of the Supreme 
Court of Vermont both before and after that case as will 
be seen by a reference to Gingsbury v. Butler, 4 Vt. 458 
and Hawley v. Wheeler, 52 Vt. 574, in both of which it is 
held that a note payable on demand is due as soon as it is 
delivered; that an action may be brought thereon imme¬ 
diately without a demand and that the statute begins to run 
from the same date. He also cites Barough v. White, 10 
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Eng. C. L. Rep. 600, which was an action by an indorsee 
and as to such holders a different rule obtains. Dixon v. 
Nuttall, 149 Eng. Reps. (Reprint) 1097, also referred to, 
was a case where the instrument was not payable on 
demand, but on sight after demand which the court held to 
require an actual exhibition or presentment iof the paper. 
On the other hand in Waters v. Thanet, 2 Q. IB. 757, it was 
held that where a note was given for an antecedent debt 
payable on demand as soon as the maker shquld be in cir¬ 
cumstances enabling him to pay no demand wjas necessary; 
that an action could be brought as soon as the condition was 
fulfiulled by reason of the maker being in circumstances 
enabling him to pay and therefore that the statute began 
to run from such time. A further citation by the 
8 plaintiff is Brooks v. Mitchell, 9 M. & W. 15, but that 
was an action in trover for the conversion of a prom¬ 
issory note and was brought by the payee’s assignee in 
bankruptcy against a second indorsee of the note. The 
maker of the note was not even a party to the suit so the 
question of when the statute commenced to run against the 
maker was not involved. In Norton v. Ellam, 2 M. & W. 
460, however, the issue was squarely presented as to when 
the statute of limitations began to run on demand paper, 
and Parke, B., in disposing of the question said: 

‘‘It is quite clear that a promissory note, payable on 
demand, is a present debt, and is payable Without any de¬ 
mand, and the statute begins to run from the date of it.” 

The following language is found in Easton v. McAllister, 
1 Mo. 662: ! 

“The question submitted for the consideration of the 
court, is, at what time does the statute of limitations begin 
to run against a note payable on demand? The statute is, 
that the action shall be brought within five years after the 
cause of action hath accrued. That we understand to mean, 
that whenever the debt is in a situation to be sued on, thence¬ 
forward the statute runs. Now, the law is Well settled, that 
a suit may be brought on this sort of note, as soon as made. 
Then it must result, that the statute runs on such note from 
its date. This appears to be the law, as understood by 
Sergeant Williams, in 2d Saunders, 63, a Note 6.” 

i 

j 
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See, also, Sanford v. Lancaster, 81 Me. 434, 438, where 
the court said: 

‘ ‘ The law is well settled in this state that whenever money 
is payable immediately, or on demand, or when requested, 
or when called for, the statute of limitations commences to 
run immediately, whether any demand of payment is made 
or not. Of course, the statute will not commence to run 
till a right of action accrues; but in such cases a right of 
action accrues immediately.” 

9 In McMullen v. Rafferty, 89 N. Y. 456, it was held 

that: 

“In the case of a note payable on demand the statute of 
limitations begins to run in favor of the maker from its 
date, and this is so whether the note be payable with or 
without interest. The word ‘Demand’ is not treated as part 
of the contract, but is used to show that the debt is due.” 

The last three cases referred to are representative of the 
prevailing rule in this country, at least before the adoption 
of the Negotiable Instruments Law, and are in line with 
the English rule as shown by the case of Norton v. Ellam, 
Supra. Other cases in this country adopting the same rule 
are: Dorland v. Dorland, 66 Cal. 189; O’Neil v. Magner, 81 
Cal. 631; Trustees &c., v. Smith 52 Conn. 434; Hall v. 
Letts, 21 la. 596; Newman v. Kettelle, 13 Pick. (Mass.) 
418; Causey v. Snow, 122 N. C. 326, 329; Cook v. Cook, 19 
Tex. 434, 437. 

In the case of Shuman v. Citizens Bank, 27 N. D. 599, 604, 
decided fifteen years after the adoption of the Negotiable 
Instruments Act in that State, the court said: 

“It was the intention of the framers of the Negotiable 
Instrument Law and of the legislatures that adopted it that 
a demand note should, as between the original makers, be 
deemed to be due and payable from the very time of its 
delivery.” 

For other cases decided subsequent to the adoption of the 
Negotiable Instruments Act, in those respective jurisdic¬ 
tions, showing that that Act was not intended to, and did 
not, affect the prevailing rule followed before that time 
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see Rottman v. Hevener, 54 Cal. App. 485, 488; First State 
Bank v. Utman, 136 Minn. 103; Arnott v. McClintock-Turn- 
key Co., 75 Ind. App. 308; Hyman v. Doyle, 103 N. Y. S. 
778; Northwestern National Bank v. Pearson, 102 

10 Wash. 570. While the Act is not specifically men¬ 
tioned in all of these cases there is no doubt the court 

was aware of its adoption inasmuch as it had been the law 
of the State for several years prior to the decision of each 
of these cases. 

Plaintiff also refers to Section 1375 D. C. Co<|e and places 
some reliance on the provision of that Section to the effect 
that where an instrument is payable on demand present¬ 
ment must be made within a reasonable time after its issue. 
That this Section has no application when it i is sought to 
charge the maker of a promissory note is evident from a 

reading of Section 1374: | 

[ 

“Presentment for payment is not necessarf in order to 
charge the person primarily liable on thej instrument, 
* * * * But, except as herein otherwise provided, pre¬ 
sentment for payment is necessary in order to charge the 
drawer and indorsers.” Wilkins v. McGuire, 12 App. D. C. 
448; First State Bank v. Utman, 136 Minn. 103. 

It is admitted that this question may be raised by de¬ 
murrer as well as by plea, and the demurrer must be sus¬ 
tained. 

There is also a motion to strike the second; count on the 
ground that the amount therein claimed is bejlow the mini¬ 
mum demand necessary to give jurisdiction to this court. 
This motion is not seriously opposed and is granted. 

WENDELL P. STAFFORD, 

Associate Justice. 

11 Supreme Court of the District of Columbia. 

I 

Friday, February 15", 1929. 

Session resumed pursuant to adjournment, Hon. Wendell 
P. Stafford, Justice, presiding. 

*####*;'« 

Upon consideration of the motion filed herein, to vacate 
and set aside the judgment entered herein oh the 4th day 
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of February 1929, and for a re-hearing, it is ordered that 
said motion be, and the same is hereby overruled. To the 
foregoing order the plaintiff notes an exception. 

Memorandum. 

February 20, 1929.—Undertaking on Appeal approved 
and filed. 


Assignment of Errors. 

Filed February 26, 1929. 
####### 

Plaintiff on appeal assigns the following as errors: 

1. The court erred in sustaining the demurrer to the 
first count of the declaration and holding that the statute 
of limitations runs from the date of said note instead of 
from demand. 

2. The court erred in holding as matter of law that the 
statute of limitations runs on a demand note from its date 
instead of holding that limitations begin to run from date 
of demand or if no demand is made, within a reasonable 
time within which demand should have been made. 

3. The court erred in overruling the motion for a 
12 rehearing on the ground that said demurrer should 
have been dismissed for the reason that it was not 
the proper procedure to raise the question of the statute 
of limitations, but that said question should have been 
raised by plea. 

GIBBS L. BAKER, 

! EDWIN L. WILSON, 

Attorneys for Plaintiff. 

Service of copy of Assignment of Errors acknowledged 
this 26th day of February, 1929. 

WM. B. WOLF, 

F, 

Attorney for Defendant. 


11 


GEORGE W. KENYON VS. GARDNER M. YOTJNGMAN. 

I 
! 

i 

i 

Designation of Record. 

Filed February 26, 1929. 

# # * # * #; # 

| 

Now comes George W. Kenyon, Plaintiff, by bis counsel 
of record, having perfected an appeal to thej Court of Ap¬ 
peals on the 20th day of February, 1929, from the judgment 
of the court entered on February 4th, 1929, sustaining the 
demurrer to the first count of the declaration,! hereby desig¬ 
nates the following as the record on appeal: 

1. First count of the declaration. 

I 

2. Particulars of demand as to first count Of declaration. 

3. Such parts of the affidavit of merit as liave reference 
to the first count of the declaration. 

4. Demurrer to the first count of the declaration. 

5. Opinion of Justice Stafford sustaining demurrer to 
the first count of the declaration. 

6. Minute entry of February 4, 1929 sustaining demurrer 
to first count of the declaration (Minute 78, p. 370). 

7. Motion for rehearing. 

8. Minute entry of February 15, 1929 denying motion 
for rehearing (Minute entry 78, p. 382). 

9. Memo.—appeal bond. 

10. Assignment of errors. 

11. This designation of record. 

GIBBS L. BAKER, 

EDWIN L. WILSON, 
Attorneys for Plaintiff. 

I 

i 

13 Service of copy of foregoing designation of record 
acknowledged this 26th dav of February, 1929. 

WM. Bj WOLF, 

F 

Attorney for Defendant. 

14 Supreme Court of the District of Columbia. 

j 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
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pages numbered from 1 to 13, both inclusive, to be a true 
and correct transcript of the record according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 76111 at Law, wherein George W. 
Kenyon is Plaintiff and Gardner M. Youngman is Defend¬ 
ant, as the same remains upon the files and of record in said 
Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 18th day of April, 1929. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4947. George W. Kenyon, appellant, vs. Gardner M. 
Youngman. Court of Appeals, District of Columbia. 
Filed Apr. 24, 1929. Henry W. Hodges, clerk. 
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